BILL SUMMARY

AB 666: Right to Discovery In Implied Consent OWI Cases

Date: March 24, 2000
BACKGROUND

Under Wisconsin law, a person arrested for an OWI offense who refuses to take a test to measure the
amount of alcohol in his or her blood or breath has their operator’s license taken and is given a notice of intent
to revoke their driving privileges. This notice informs the person of a number of things, including their rxght to
‘request a court hearmg to contest the revocation order

In 1996, the Wisconsin Court of Appeals held that any person who receives a notice of intent to revoke
may employ the full range of discovery procedures under Wlsconsm law, including the use of depositions and
interrogatories if they elect to contest the revocation order.

SUMMARY OF ASSEMBLY BILL 666

Assembly Bill 666 would prohibit the use of discovery by both defendants and prosecutors in implied
consent revocation cases. The bill makes an exception to allow defendants to receive a copy of any wntten or
recorded statement made by a witness before that witness testifies at the hearmg

The bill also spec1fles that the court may, for cause, order the release of those written or recorded -
statements before the hearing, and has no effect on the right to dlscovery for either party in any criminal
proceedings resulting from the same incident which led to the revocation hearing.

AB 666 was originally included in Governor Thompson’s budget proposal, but was removed by the
J oint Finance Committee as a non-fiscal policy 1tem

FISCAL EFFECT
No fiscal estimates were prepared for AB 666.

PROS

1. Discovery can be a costly and time-consuming process, and may be used by defendants in implied consent
cases to delay the revocation of their driving privileges. AB 666 will help ensure that these matters are
resolved in a timely and efficient manner.

AB 666 ensures that defendants will have available to them any statements made by those who might testify
against them, and also provides the court with the option of releasing other materials to the defendant if
there is a reason to do so.

AB 666 does not in any way affect the ability of a defendant to utilize the full range of discovery in any
criminal proceeding that results from the offense which led to the implied consent revocation hearing.
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CONS

1. Some may argue that discovery is a vital part of any court proceeding and that eliminating the right to
discovery in implied consent cases will not allow a defendant to mount a full defense.

SUPPORTERS
Rep. Jeff Stone, author; Sen. Joanne Huelsman, lead co-author; Jeff Froehlich, Outagamie County
District Attorney’s Office; Brian Brophy, Dane County District Attorney’s Office; Casey Perry, W1 Troopers
Association; Maureen D. Boyle, Walworth County District Attorney.
OPPOSITION
Barry Cohen, State Bar of Wisconsin - Criminal Law Section
HISTORY
Assembly Bill 666 was introduced on January 19, 2000, and referred to the Assembly Committee on

Highway Safety. A public hearing was held on February 16, 2000. On march 1, 2000, the Committee voted 6-
1-1 [Rep. Young voting no, Rep. Hasenohrl absent] to recommend passage of AB 666 as amended.

- CONTACT: Mike Prentiss, Office of Rep. Jeff Stone
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MEMORANDIJM Jeﬂruy 8. Froshlich
TO:  Jeff Stone
State Representative

From: Jeffrey S. Froehlich '59( |
Date: February 15, 2000
Re:  Assembly Bill 666

I'have reviewed the Criminal Law Legislative Committes recommended positions
on Assembly Bill 666. I disagree with the recommendation to oppose.

The first “big problem” listed is the fact that Assembly Bill 666 will overturn
State v. Scoepp, 204 Wis. 2d 266 (Court of Appeals 1996). Afier actual reading the case,
it seems clear that the court invited the legislature to make such a change. At page 272
the court states “[tjhe plain language of Section 801.01(2), Stats., provides that chapter
804, Stats., governs practice in circuit courts in all special proceedings ‘except where
different procedure is prescribed by statute or rule.”” The court held that “[blecause the
statutes do not provide different discovery for refusal hearings, we conclude that the
discovery procedures of Chapter 804 apply”.

Not only is there a legislative prerogative to change the underlying legislation, the
court in Schoepp is openly inviting such change. In a footnote on page 272, the court
states “[t]he legislature could have provided that discovery is...not available in
refusal hearings, but it did not do s0.” See the attached copy of State v. Schoepp.

The second “big problem” listed are equal protection problems; a refusal hearing
is a civil proceeding, I do not believe there are equal protection problems.

The third “big problem” stated is--police reports would not be available until the
day of the hearing. I believe this concern is also unfounded and submit the attached
memorandum prepared by Assistant District Attorney M. Cathleen Huber.

Cc: Rep. Steve Wieckert
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OFFICE OF THE DISTRICT ATTORNEY
MEMORANDUM

TO: Attorney Jeffrey Froehlich
Public Service Special Prosecutor

\]
rros Y My Cathleen Huber
Assistant District Attorney

RE: Applicable Discovery Procedures for Violations under the
Wisconsin Implied Consent Law - §343.305, Wis. Stats.

DATE: November 5, 1999

I have reviewed the draft legislation which is reccmmendmg that there should no pre-trial
discovery with respect to refusal cases. This appears to be consistent with current law in the
criminal and traffic regulation areas, given the current case law as it pertains to the Implied
Consent Law. The basis for a refusal hearing are very narrow and are set forth in §343.305(9),
Wis. Stats. The Appellate courts have noted that the State’s burden or persuasion at a refusal
hearing is substantially less than what would be required at a hearing to suppress evidence. At
the refusal hearing, the State must only present evidence sufficient to establish an officer’s
probable cause to believe the person was driving or operating 2 motor vehicle while under the
influence of intoxicants. The court has noted that the State is not even required to prove thig
probable cause to a reasonable certainty. The State need only show that the officer’s account is

_plausible, The trial court is not to weigh the evidence for or agamst the probable cause or to

~ determine the credibility of witnesses. Indeed, the court need not even believe the officer’s
account. It need only be persuaded that the State’s account is plausible. State v Willie, 185,
Wis. 2d 673, 681-2 (Ct. App. 1994) The requirement that the State need only show probable
cause and the fact that the court is not to weigh the credlbxhty of witnesses is similar to the
procedures followed for a preliminary examination in a criminal case. Under the
circumstances of a criminal preliminary examination, there is no dlscovery prior to the
preliminary examination hearing. See §97 1.31(5)(b), Wis. Stats,

_ State v Willie relied strongly on a previous Supreme Court decision, State v Nordness, 128
Wis. 2d 15 (1986). In that case, the court found that the trial court had imposed an improper
burden on the State, the requirernent of showing to a reasonable certainty that the defendant
was actually the operator of the vehicle. The court stated that they view revocations hearings
as a determination merely of an officer’s probable cause, not as a form to weigh the State’s
and the defendant’s evidence. The court indicated that the State need only demonstrate that the
arresting officer had probable cause for his belief that the defendant was driving under the
influence of intoxicants to have the court uphold a determination of an ynreasonable refusal.
The court in fact found that testimony of two alibi witnesses that the defendant wished to
present, were irrelevant to the determination of probable cause. It is only the evidence which
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speaks the facts and circumstances available to the officer at the time of the arrest that is held
to be relevant to the determination of probable cause at a revocation hearing, Therefore, it
Wwas not a violation of the defendant’s due process rights to limit the testimony or to refuse to
allow witnesses, the defendant’s alibi, to testify on the defendant’s behalf. Given the very
narrow scope of refusal hearings as determined by the Nordness and Willie cases, it does not
appear to be necessary for there to be an exchange of evidence under discovery procedures,
such as those which are normally available in the typical civil case, i.e., written
interrogatories, depositions, statements for admission of facts, etc. If anything, the refusal
hearings are more closely akin 1o the criminal preliminary examinations where there is no
discovery allowed.

This issuec has largely come to light because of recent Appeliate Court decisions finding that
refusal hearings are not considered traffic regulatory cases, but purely civil matters. If this
were a traffic regulatory case, it would be controlled by §345.421, Section 345.421
specifically says that neither side is entitled to pre-trial discovery unless the defendant’s moves
within 10 days of the violation itself to be able to test or inspect any devices used to prove the
violation. In this case, the allegation is that the defendant refused to take any type of
evidentiary test and therefore there would be no device subject to testing. Therefore, there
would be no pre-trial discovery. :

For the reasons outlined in this memo, I do not believe that pre-trial discovery is appropriate
in refusal hearing situations. For years, our office believed that §345.421 did apply to refusal
hearings, prior to the court’s determination that it was strictly a civil matter. Under §345.421,
we were not providing discovery to defense counsel. There did not appear to be any
significant difficulties in handling refusal hearings given the Outagamie County District
Attorney’s Office posture. There have been some difficulties encountered, however, under
recent situations in which defense counsel has made extensive demands for pre-trial discovery
under the civil discovery procedures as it applied to refusal hearings. A recent filing would
have resulted in, conservatively speaking, approximately forty man hours of research and
investigation to answer the interrogatories, demands for admissions and other discovery

matters filed by defense counsel. ,
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Py STATE BAR
e o F WISCONSIN

5302 Eastpark Blvd.
P.O. Box 7158
Madison, WI 53707-7158

MEMORANDUM

To: Assembly Highway Safety Committee

From: State Bar of Wisconsin Criminal Law Section
Date: February 16, 2000

Re: AB666—Right to discovery in OWI cases.

The State Bar of Wisconsin Criminal Law Section opposes AB666—relating to
the right to discovery in implied consent cases involving drunk driving.

The Section feels the bill is flawed because of its pretrial discovery components:

» It eliminates pretrial discovery, which is available to all civil litigants, even in
small claims courts.

» Pretrial discovery allows both parties to learn about the strengths and
weaknesses of the case outside of court.

» Pretrial discovery increases the likelihood of settlement without court
litigation, thereby preserving precious judicial resources.

While the Criminal Law Section applauds efforts to reduce the devastating effect
drinking and driving, an end run around pretrial discovery is inappropriate. In
some cases the opportunity for one party to accept an offer out of court may no
longer occur, because an attorney would have no way of knowing what evidence
is available against his or her client.

Please consider these concerns carefully when deliberating on this important
issue.

If you would like more information on the Criminal Law Section’s position on
ABG666, please contact Cory Mason, State Bar of Wisconsin Government
Relations Coordinator at 608/250-6128 or email him at cmason@wisbar.org.

(608) 257-3838 in Madison ** (800) 362-8096 in Wisconsin ** (800) 728-7788 Nationwide
FAX (608) 257-5502 < Internet: www.wisbar.org < Email: service@wisbar.org
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STATE OF WISCONSIN CIRCUIT COURT MARINETTE COUNTY

BRANCH II
STATE OF WISCONSIN,
Plaintiff
VS. Case No.00-CT-15
JAMES M. TAYLOR,
Defendant
REQUEST FOR ADMISSIONS

The State of Wisconsin, by the Marinette County District Attorney’s Office, requests that
the Defendant, James M. Taylor, admit or deny, prior to the refusal hearing, the following facts.
This request is pursuant to Sec. 804.11, Stats.

As admission made under this section is for the purpose of the refusal hearing only and is
not an admission for any other purpose, nor may it be used against the party in any other
proceeding.

If you cannot truthfully admit or deny such facts, you must set forth in detail the reasons
why such admission or denial cannot be made.

You are advised that lack of information or knowledge may not be given as a failure to

admit or deny unless you have made a reasonable inquiry.

*****************************#**********************************************

1. Do you admit or deny that at approximately 6:26 p.m. on December 12, 1999, you were
operating a motor vehicle on County W, in the Town of Stephenson in Marinette County,
Wisconsin?

2. Do you admit or deny that you were arrested by Marinette County Sheriff’s Deputy Daniel

Beauchamp on December 12, 19997



- If you were so arrested, do you admit or deny that Deputy Daniel Beauchamp had probable
cause for that arrest at the time of the arrest?

4. Do you admit or deny that at Bay Area Medical Center an officer requested that you submit to
a test of your blood on December 12, 19992

5. Do you admit or deny that the officer complied with Section 343.305(4), reading the required
information prior to requesting a test?

6. Do you admit or deny that you refused to permit a chemical test of your blood on December
12, 19997

7. Do you admit or deny that you were physically capable of submitting to the test of your blood

on December 12, 19997

James M. Taylor, Defendant Date

Subscribed and sworn before me
this day of 5 2000.

Notary Public
My commission expires:



